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What is the OSHA General Duty Clause?
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WHAT IS THE
OSHA GENERAL

DUTY CLAUSE?

OSHA's General Duty Clause is one of the most important but misunderstood

parts of OSHA compliance. What is it? What does it mean? And what does

the General Duty Clause require employers to do?
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When Congress passed the Occupational Safety and Health Act of 1970, it
bound private employers to comply with "occupational safety and health

standards promulgated under this act."

Of course, OSHA's specific regulations (.e., standards) didn't exist yet —

they'd publish their first set the following year and continue posting hazard-
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specific rules throughout the years as they became aware of new workplace

dangers.

In the meantime, there were significant loopholes for dangerous conditions
that weren't explicitly banned yet. So Congress included a clause in the OSH
Act that closed the gap.

Z O, REBIRIICEE L SR TR ERARREUC I E K AT RASETE L
Too % 2 THERI OSHIEIC Z ORI &I 5 FHE KV IAATEDOTH 5.

Section 5al of the OSH Act (sometimes erroneously called Section 5al of the
OSHA Act) says:

Fach employer shall furnish to each of his employees employment and a
place of employment which are free from recognized hazards that are
causing or are likely to cause death or serious physical harm to his

employees.

Section 5al of the OSH Act is known as the General Duty Clause.

The General Duty Clause, by definition, means that employers must protect
employees from any serious hazard once they're aware of it — whether OSHA's

rules specifically address it or not.
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That sounds pretty simple, but like everything about regulations and

enforcement, it's a bit more complicated in practice.
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How Often is the OSH Act's General Duty
Clause Enforced?

Well, it's nowhere near the top ten. It accounts for just 1.5% of all
OSHA citations by some estimates. But since OSHA issues tens of
thousands of citations annually, that still puts General Duty citations

1in the hundreds.

The main reason for this is that OSHA's specific standards cover a lot of
known hazards. They also incorporate many outside safety and health
standards by reference — effectively making them enforceable. At this point,

most workplace hazards are covered by a specific standard somehow.
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The other reason General Duty citations are relatively rare is that

OSHA must prove that a situation passes a 4-part test.
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What Are the Four Conditions for the

General Duty Clause to Be Cited?

To cite Section 5a1, OSHA must prove that:

1. The employer failed to keep the workplace free of a hazard to
which its employees were exposed.

2. The cited hazard was recognized.

3. The hazard was causing or likely to cause death or serious
physical harm

4. A feasible and practical method to correct the risk was

available

The first condition has to do with who has responsibility. A traditional
single-employer workplace may be straightforward, but other cases

can be more complicated.
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For example, if the employees are technically classified as contractors,
OSHA must determine the employer-employee relationship. Real
independent contractors are exempt from OSHA standards because
they bear responsibility for their safety, but OSHA doesn't just pay
attention to how the employer is classifying the workers. They'll look
at how much discretion the "contractor" has over when and how the

work is performed to define the relationship.

Multiple employer sites present another complication. OSHA can only
cite the employer whose employees have been exposed. So if, for
example, Employer A creates a hazard that threatens the lives of
Employer B's employees, OSHA can only issue a citation to Employer
B. They'll ask who supervises the exposed workers (and who those
workers understand to be their supervisor), who assigns work, and

where people get their paychecks.

The second condition involves proving the employer's knowledge of
the danger and its cause. They may use methods like the

employer's injury and illness logs, formal employee complaints to

management, company memos, rules or policies that identify the

hazard, near-miss reports, OSHA inspection reports, and any

(insufficient) corrective actions the employer put in place.
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The second condition usually has to be met with hard evidence. Still,
it's also possible to cite "common-sense recognition" in cases where a
problem is so obvious that any reasonable person should have

recognized it.

The third condition requires proving the hazard's consequences

include death or "serious physical harm." OSHA's enforcement

guidelines spell out several examples of severe physical harm,
including concussions, cuts or punctures requiring sutures, hearing

impairment, and more.

The fourth condition involves determining whether the employer
could've reasonably taken additional steps to improve their
employees' hazard exposure significantly. In this case, "reasonable"
consider whether an abatement measure is technically and financially
feasible. In other words, OSHA can't use the General Duty Clause to
require a potential abatement measure that would cost five times an

employer's annual profit margin to implement.

It can be used in cases where the employer has taken steps but hasn't
put the best safety measures in place. However, OSHA has to prove

that the other abatement measure will cause a significant safety

O DSMETEE . FEE T AL L > T SNAMERH S, LTV,
BERHEVICHLIAAT, AN A TONITHETHLRBIT RETho7=45
A, TEWR 7 2RI TET S Z L ARETH D,

BEOFRMETIR, fEROFE R T UL TERRHERNGE] 2512 Lar
AET DN DD, OSHA DBATAA T4 > Tld, WMEE, Mex+d5Y)
Al - A HRZRHRNGEE O BAEFINEEAR S TV D,

iz:/—'—»/\‘lv

B DSME, M HE D3R HF OfEBRIT < 42 KIFICSET 2 72 I BNk
BEAHEOICGE LD ENTEENE I a2 2L Thb, ZOHED
[EEIRY) LIE. BREMENEANG - MBI EBATRENE ) 0 EBET 5,
DF D | OSHA X —MRBESHEZ VT, EhlZ A OFRFIREED 5 G0HE
MDD FREMED 8 D IRESE 2R T 2 Z LT TERY,

FHAENMTS OB ZFHE T TWDH DD, REDLE KA £ L TV
BAEA SN FREMEN H D, 7277 L, OSHA IXfh OfElbR A E N2 et %
FELLWET DI EEGE LR T TR S0, BEINHEN DT MK
BEINDIRETHOIUL., —BEHEHICES RERIEELZRITT 28 M &1
AN VAN




improvement. If the proposed action is only a little better, that's not a

reason to issue a General Duty Clause citation.

For example, if the employees are technically classified as contractors,
OSHA must determine the employer-employee relationship. Real
independent contractors are exempt from OSHA standards because they
bear responsibility for their safety, but OSHA doesn't just pay attention to
how the employer is classifying the workers. They'll look at how much
discretion the "contractor" has over when and how the work is performed to

define the relationship.

Multiple employer sites present another complication. OSHA can only cite
the employer whose employees have been exposed. So if, for example,
Employer A creates a hazard that threatens the lives of Employer B's
employees, OSHA can only issue a citation to Employer B. They'll ask who
supervises the exposed workers (and who those workers understand to be

their supervisor), who assigns work, and where people get their paychecks.

The second condition involves proving the employer's knowledge of the
danger and its cause. They may use methods like the employer's injury and
illness logs, formal employee complaints to management, company memos,

rules or policies that identify the hazard, near-miss reports, OSHA
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inspection reports, and any (insufficient) corrective actions the employer put

in place.

The second condition usually has to be met with hard evidence. Still, it's also
possible to cite "common-sense recognition" in cases where a problem is so

obvious that any reasonable person should have recognized it.

The third condition requires proving the hazard's consequences include

death or "serious physical harm." OSHA's enforcement guidelines spell out

several examples of severe physical harm, including concussions, cuts or

punctures requiring sutures, hearing impairment, and more.

The fourth condition involves determining whether the employer could've
reasonably taken additional steps to improve their employees' hazard
exposure significantly. In this case, "reasonable" consider whether an
abatement measure is technically and financially feasible. In other words,
OSHA can't use the General Duty Clause to require a potential abatement
measure that would cost five times an employer's annual profit margin to

implement.

It can be used in cases where the employer has taken steps but hasn't put

the best safety measures in place. However, OSHA has to prove that the
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other abatement measure will cause a significant safety improvement. If the
proposed action is only a little better, that's not a reason to issue a General

Duty Clause citation.
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What Are the Limitations of OSH Act

Section 5al?

In addition to the four-part test, there are situations where

OSHA can't apply the General Duty Clause.

OSHA can't cite Section 5al if there's already a specific standard that
applies to the violation, and they can't use the General Duty Clause to
impose a stricter requirement or additional abatement methods than

the existing standard.

Sometimes, specific standards will exempt certain situations from
enforcement, and OSHA also can't use the General Duty Clause to get

around these exemptions.
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December 29, 1970,

An Act

To assure safe and healthful working conditions for working men and
women; by authorizing enforcement of the standards developed under the
Act; by assisting and encouraging the States in their efforts to assure safe
and healthful working conditions; by providing for research, information,

education, and training in the field of occupational safety and health; and for

other purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That this Act may be cited as the
"Occupational Safety and Health Act of 1970."

Footnote (1) See Historical notes at the end of this document for changes and
amendments affecting the OSH Act since its passage in 1970 through January

1, 2004.
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SEC. 5. Duties 5 KRB

(a) Each employer -- (@) AEHFET

(1) shall furnish to each of his employees employment and a place of
employment which are free from recognized hazards that are causing or

are likely to cause death or serious physical harm to his employees;

(2) shall comply with occupational safety and health standards promulgated
under this Act.

(b) Each employee shall comply with occupational safety and health standards
and all rules, regulations, and orders issued pursuant to this Act which are

applicable to his own actions and conduct.
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Section 1 - Introduction

e Section 2 - Congressional Findings and Purpose

e Section 3 - Definitions

e Section 4 - Applicability of This Act

e Section 5 - Duties

e Section 6 - Occupational Safety and Health Standards

e Section 7 - Advisory Committees; Administration
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Section 8 - Inspections, Investigations, and Recordkeeping
Section 9 - Citations

Section 10 - Procedure for Enforcement

Section 11 - Judicial Review

Section 12 - The Occupational Safety and Health Review Commission
Section 13 - Procedures to Counteract Imminent Dangers

Section 14 - Representation in Civil Litigation

Section 15 - Confidentiality of Trade Secrets

Section 16 - Variations, Tolerances, and Exemptions

Section 17 - Penalties

Section 18 - State Jurisdiction and State Plans

Section 19 - Federal Agency Safety Programs and Responsibilities
Section 20 - Research and Related Activities

Section 21 - Training and Employee Education

Section 22 - National Institute for Occupational Safety and Health

Section 23 - Grants to the States
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e Section 24 - Statistics

e Section 25 - Audits

e Section 26 - Annual Report

e Section 27 - National Commission on State Workmen's Compensation Laws
e Section 28 - Economic Assistance to Small Businesses
e Section 29 - Additional Assistant Secretary of Labor

e Section 30 - Additional Positions

e Section 31 - Emergency Locator Beacons

e Section 32 - Separability

e Section 33 - Appropriations

e Section 34 - Effective Date

e Section - Historical Notes
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