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SUMMARY: On January 9, 2017, the Occupational Safety and Health
Administration (OSHA) issued a final rule adopting a comprehensive
general industry standard for exposure to beryllium and beryllium
compounds. In this Direct Final Rule (DFR), OSHA is adopting a number of
clarifying amendments to address the application of the standard to
materials containing trace amounts of beryllium. OSHA believes this rule
will maintain safety and health protections for workers while reducing the

burden to employers of complying with the current rule.
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DATES: This DFR will become effective on [INSERT DATE 60 DAYS
AFTER PUBLICATION IN THE FEDERAL REGISTER] unless significant
adverse comment is submitted (transmitted, postmarked, or delivered) by
[INSERT DATE 30 DAYS AFTER PUBLICATION IN THE FEDERAL
REGISTERI. If DOL receives significant adverse comment, the Agency will
publish a timely withdrawal in the Federal Register informing the public
that this DFR will not take effect (see Section III, “Direct Final
Rulemaking,” for more details on this process). Comments to this DFR,
hearing requests, and other information must be submitted (transmitted,
postmarked, or delivered) by [INSERT This document is scheduled to be
published in the Federal Register on 05/07/2018 and available online at
https://federalregister.gov/d/2018-09306, and on FDsys.gov1
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DATE 30 DAYS AFTER PUBLICATION IN THE FEDERAL REGISTER].
All submissions must bear a postmark or provide other evidence of the

submission date.
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I. Background

On January 9, 2017, OSHA published its final rule Occupational Exposure
to Beryllium and Beryllium Compounds in the Federal Register (82 FR
2470). OSHA concluded that employees exposed to beryllium and beryllium
compounds at the preceding permissible exposure limits (PELs) were at
significant risk of material impairment of health, specifically chronic
beryllium disease and lung cancer. OSHA concluded that the new 8-hour
time-weighted average (TWA) PEL of 0.2 pg/m reduced this significant risk
to the maximum extent feasible. Based on information submitted to the
record, in the final rule OSHA issued three separate standards—general
industry, shipyards, and construction. In addition to the revised PEL, the
final rule established a new short-term exposure limit (STEL) of 2.0 pg/m’
over a 15-minute sampling period and an action level of 0.1 pg/m’ as an 8-
hour TWA, along with a number of ancillary provisions intended to provide
additional protections to employees, such as requirements for exposure

assessment, methods for controlling exposure, respiratory protection,
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personal protective clothing and equipment, housekeeping, medical
surveillance, hazard communication, and recordkeeping similar to those
found in other OSHA health standards.

This DFR amends the text of the beryllium standard for general industry to
clarify OSHA’s intent with respect to certain terms in the standard,
including the definition of Beryllium Work Area (BWA), the definition of
emergency, and the meaning of the terms dermal contact and beryllium
contamination. It also clarifies OSHA’s intent with respect to provisions for
disposal and recycling and with respect to provisions that the Agency
intends to apply only where skin can be exposed to materials containing at
least 0.1% beryllium by weight.

This direct final rule is expected to be an Executive Order (EOQ) 13771
deregulatory action. Details on OSHA’s cost/cost savings estimates for this
direct final rule can be found in the rule’s economic analysis. OSHA has
estimated that, at a 3 percent discount rate over 10 years, there are net
annual cost savings of $0.36 million per year for this direct final rule; at a
discount rate of 7 percent, there are net annual cost savings of $0.37 million
per year. When the Department uses a perpetual time horizon, the
annualized cost savings of the direct final rule is $0.37 million with 7
percent discounting. While the 2017 Beryllium Final Rule went into effect on
May 20, 2017, compliance obligations do not begin until May 11, 2018.
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II. Consideration of Comments

OSHA will consider comments on all issues related to this action including
economic or other regulatory impacts of this action on the regulated
community. If OSHA receives no significant adverse comment, OSHA will

publish a Federal Register document confirming the effective date of this
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DFR and withdrawing the companion Notice of Proposed Rulemaking
(NPRM). Such confirmation may include minor stylistic or technical changes
to the document. For the purpose of judicial review, OSHA views the date of

confirmation of the effective date of this DFR as the date of promulgation.
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ITI. Direct Final Rulemaking

In direct final rulemaking, an agency publishes a DFR in the Federal
Register, with a statement that the rule will go into effect unless the agency
receives significant adverse comment within a specified period. The agency
may publish an identical concurrent NPRM. If the agency receives no
significant adverse comment in response to the DFR, the rule goes into
effect. OSHA typically confirms the effective date of a DFR through a
separate Federal Register document. If the agency receives a significant
adverse comment, the agency withdraws the DFR and treats such comment
as a response to the NPRM. An agency typically uses direct final rulemaking
when an agency anticipates that a rule will not be controversial.

For purposes of this DFR, a significant adverse comment is one that explains
why the amendments to OSHA's beryllium standard would be inappropriate.
In determining whether a comment necessitates withdrawal of the DFR,
OSHA will consider whether the comment raises an issue serious enough to
warrant a substantive response in a notice and-comment process. OSHA will
not consider a comment recommending an additional amendment to this
rule to be a significant adverse comment unless the comment states why the

DFR would be ineffective without the addition.

In addition to publishing this DFR, OSHA is publishing a companion NPRM
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in the Federal Register. The comment period for the NPRM runs
concurrently with that of the DFR. OSHA will treat comments received on
the companion NPRM as comments also regarding the DFR. Similarly,
OSHA will consider significant adverse comment submitted to the DFR as
comment to the companion NPRM. Therefore, if OSHA receives a significant
adverse comment on either this DFR or the NPRM, it will withdraw this
DFR and proceed with the companion NPRM. In the event OSHA withdraws
the DFR because of significant adverse comment, OSHA will consider all
timely comments received in response to the DFR when it continues with the
NPRM. After carefully considering all comments to the DFR and the NPRM,
OSHA will decide whether to publish a new final rule.

OSHA determined that the subject of this rulemaking is suitable for direct
final rulemaking. This amendment to the standard is clarifying in nature
and does not adversely impact the safety or health of employees. The
amended standard will clarify OSHA’s intent regarding certain terms in the
standard, including the definition of Beryllium Work Area (BWA), the
definition of emergency, and the meaning of the terms dermal contact and
beryllium contamination. It will also clarify OSHA’s intent with respect to
provisions for disposal and recycling and with respect to provisions that the
Agency intends to apply only where skin can be exposed to materials
containing at least 0.1% beryllium by weight. The revisions do not impose

any new costs or duties. For these reasons, OSHA does not anticipate
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objections from the public to this rulemaking action.

IV. Discussion of Changes
On January 9, 2017, OSHA adopted comprehensive standards addressing
exposure to beryllium and beryllium compounds in general industry,
construction, and shipyards. 82 FR 2470. Beryllium “occurs naturally in
rocks, soil, coal, and volcanic dust,” but can cause harm to workers through
exposure in the workplace. 80 FR 47579.
OSHA has thus set a general industry exposure limit for beryllium and
beryllium compounds since 1971, modified most recently in 2017. See 80 FR
47578-47579; 82 FR2471. This DFR amends that 2017 general industry
beryllium standard (codified at 29 CFR 1910.1024) to clarify its applicability
to materials containing trace amounts of beryllium and to make related
changes. This DFR does not affect the construction and shipyard standards,
which are being addressed in a separate rulemaking. See 82 FR 29182.
During the last rulemaking, OSHA addressed the issue of trace
amounts of beryllium. In its notice of proposed rulemaking, OSHA proposed
to exempt from its beryllium standard materials containing less than 0.1%
beryllium by weight on the premise that workers in exempted industries are
not exposed at levels of concern, 80 FR 47775, but noted evidence of high
airborne exposures in some of those industries, in particular the primary
aluminum production and coal-fired power generation industries.
80 FR 47776. Therefore, OSHA proposed for comment several regulatory
alternatives, including an alternative that would “expand the scope of the
proposed standard to also include all operations in general industry where
beryllium exists only as a trace contaminant.” 80 FR 47730. After receiving

comment, OSHA adopted in the final rule an alternative limiting the
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exemption for materials containing less than 0.1% beryllium by weight to
where the employer has objective data demonstrating that employee
exposure to airborne beryllium will remain below the action level (AL) of 0.1
pg/m’, measured as an 8-hour TWA, under any foreseeable conditions. 29
CFR 1910.1024(a)(2). In doing so, OSHA noted that the AL exception
ensured that workers with airborne exposures of concern were covered by

the standard:

OSHA agrees with the many commenters and testimony expressing
concern that materials containing trace amounts of beryllium (less than 0.1
percent by weight) can result in hazardous [airborne] exposures to
beryllium. We disagree, however, with those who supported completely
eliminating the exemption because this could have unintended consequences
of expanding the scope to cover minute amounts of naturally occurring
beryllium (Ex 1756 Tr. 55). Instead, we believe that alternative #1b—
essentially as proposed by Materion and USW [United Steelworkers] and
acknowledging that workers can have significant [airborne] beryllium
exposures even with materials containing less than 0.1%—is the most
appropriate approach. Therefore, in the final standard, it is exempting from
the standard's application materials containing less than 0.1% beryllium by
weight only where the employer has objective data demonstrating that
employee [airborne] exposure to beryllium will remain below the action level
as an 8-hour TWA under any foreseeable conditions. 82 FR 2643.

As the regulatory history makes clear, OSHA intended to protect

employees working with trace beryllium only when it caused airborne
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exposures of concern. OSHA did not intend for provisions aimed at
protecting workers from the effects of dermal contact to apply in the case of
materials containing only trace amounts of beryllium.

Since the publication of the final rule, however, stakeholders have suggested
that an unintended consequence of the final rule’s revision of the trace
exemption is that provisions designed to protect workers from dermal
contact with beryllium-contaminated material could be read as applying to
materials with only trace amounts of beryllium.

This DFR adjusts the regulatory text of the general industry beryllium
standard to clarify that OSHA does not intend for requirements that
primarily address dermal contact to apply in processes, operations, or areas
involving only materials containing less than 0.1% beryllium by weight.
These clarifications are made through changes to the definition of beryllium
work area; the addition of definitions of dermal contact, beryllium-
contaminated, and contaminated with beryllium; clarifications of certain
hygiene provisions with respect to beryllium contamination; and the
clarifications to provisions for disposal and recycling. In addition, because
under these changes it is possible to have a regulated area that is not a
beryllium work area, this DFR makes changes to certain housekeeping
provisions to ensure they apply in all regulated areas.

Finally, this DFR also includes a change to the definition of “emergency”,
adding detail to the definition so as to clarify the nature of the
circumstances OSHA intends to be considered an emergency for the
purposes of the standard.

Definition of beryllium work area. Paragraph (b) of the beryllium standard

published in January 2017 defined a beryllium work area as any work area

TWET, OSHA (., #ED_Y U 7 A LG £ 2RWIE OSE IR & D
NS G A RHETH A AME LEEHEIIER L CWERAT L,

AR DO BEZLg, L L, FIERBHE L, SAEBRIORER L2av ks
G BE Y ) T N THY SV E L OB O IR D &5 IZEREE
SHIEREN MEONY VY LAOLEAT5WEICHEN LTV D X9 ICHD
L ERMELTWE LT,

Z O EHEREHR] (DFR) 1, —MRPEEHEY VU LEEOHISIT 2 N Z 708 L
C. OSHA (%, Befg#efita 3104k © BoREIEAY, 0.1 HEQRMONY U U LAE
AWMEDOH w7 mt 2 AFEXIXBICEA SN 2 E2ERL TWARnT
LRI L ET,

ZNHOPEGIT, XU U U AMEERIBOERDOER 28 L TIThiILE T, BE
Pefih, VU U D DGO Uy MHROEFROEBMN ; XU U 7 A7GYCE
T 5 REE OFTAERE OB BEEEE U YA I A DT D DRE~DWEL,

M T, ZRHOEED F T, YU U 7 AEERIE I ie Bl Kk & Ff> 2
EMARETH D720, ZOEHEREHA] (DFR) (X, 7~ CTOMMH XIS S
oD EIIC, BEORBROMEELEE L TWET, R&EIC, 2 OEBEREHA
(DFR) T, &6 RELFRE] OERICEENMA S, OSHA 73 Z 0 AL
DHBIO T DI R L 72 TIRULOMEE 2 BAFEIC T 2 72D D E R O FEAM 2380
INTWET,

N Y o AERRBDESE, 2017441 A1
77 (b) X, HEHAERHHLDH LD

SNF=RY Y T AEHED T
FORY YT NI ESN,

NN
Ho =
ZEXR

11




containing a process or operation that can release beryllium where
employees are, or can reasonably be expected to be, exposed to airborne
beryllium at any level or where there is the potential for dermal contact with
beryllium. This DFR amends the definition as follows: “Beryllium work area
means any work area: (1) containing a process or operation that can release
beryllium and that involves materials that contain at least 0.1% beryllium
by weight; and (2) where employees are, or can reasonably be expected to be,
exposed to airborne beryllium at any level or where there is the potential for
dermal contact with beryllium.”

This change clarifies OSHA’s intent that many of the provisions associated
with beryllium work areas should only apply to areas where there are
processes or operations involving materials at least 0.1% beryllium by
weight.

Specifically, this change to the beryllium work area definition clarifies
OSHA'’s intent that the following provisions associated with beryllium work
areas do not apply where processes and operations involve only materials
containing trace amounts of beryllium (less than 0.1% beryllium by weight):
establishing and demarcating beryllium work areas (paragraphs (e)(1)(i) and
(e)(2)(1)); including procedures for minimizing cross-contamination within
(paragraph (H)(1)G)(D)) or minimizing migration of beryllium out of
(paragraph (H)(1)G)(F)) such areas in the written exposure control plan;
ensuring that at least one engineering or process control is in place to reduce
beryllium exposure where airborne beryllium levels meet or exceed the AL
(revised paragraph (1)(2)(i)).

Additionally, for areas where beryllium is only present in materials at

concentrations of less than 0.1% beryllium by weight, unless that area is
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also a regulated area, employers are not required to ensure that all surfaces
in such areas are as free as practicable of beryllium (paragraph G)(1)());
ensure that all surfaces in such areas are cleaned by HEPA-filtered
vacuuming or other methods that minimize the likelihood and level of
airborne exposure (paragraph (j)(2)()); or prohibit dry sweeping or brushing
for cleaning surfaces in such areas (paragraph (j)(2)(ii)).

This DFR also includes conforming changes to maintain the January 2017
rule’s requirements for housekeeping in regulated areas. Because all
regulated areas were also beryllium work areas under the January 2017
beryllium standard, OSHA did not specify whether requirements for
beryllium work areas should also apply in regulated areas (areas in which
airborne beryllium exposure meets or exceeds the TWA PEL or STEL).

This DFR’s clarification to the definition of beryllium work area, however,
means that it is possible for a work area to be a regulated area, but not a

beryllium work area.

1 As explained in the preamble to the January 2017 rule, in industries
that process or handle materials with only trace amounts of beryllium and
that encounter exposures to beryllium above the action level, the PEL
would “be exceeded only during operations that generate [an] excessive
amount of visible airborne dust.” 82 FR 2583. OSHA therefore expects
that if exposures in such a facility are below the PEL but above the AL,
there is already at least one engineering or process control in place, so this
requirement had no effect on primary aluminum production or coal-fired
utilities. The 2017 FEA explained that this provision would only require

additional controls in two job categories in two application groups, neither

of which are in primary aluminum production or coal fired utilities.
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(Document ID OSHA-H005C-2006-0870-2042, p. V-12).

H005C-2006-0870-2042, p.V-12)

This would occur when processes that involve only materials containing less
than 0.1% beryllium by weight nevertheless create airborne beryllium
exposures at or above the TWA PEL or STEL. 82 FR 2583. It is thus
important to clarify that housekeeping (paragraph (j)) requirements
continue to apply in regulated areas, even if the processes or operations in
these areas involve materials with only trace beryllium. Operations or
processes involving trace beryllium materials must generate extremely high
dust levels in order to exceed the TWA PEL or STEL. Following the
housekeeping methods required by paragraph () will help to protect workers
against resuspension of surface beryllium accumulations from extremely
dusty operations and limit workers’ airborne exposure to beryllium.

The DFR accordingly amends paragraphs ()(1)({), G)(2)G), and (G)(2)Gi) to
state explicitly that they apply to regulated areas, as follows. Paragraph
(G)(1)@G), as amended, states that “[t|he employer must maintain all surfaces
in beryllium work areas and regulated areas as free as practicable of
beryllium and in accordance with the written exposure control plan required
under paragraph (f)(1) and the cleaning methods required under paragraph
(G)(2) of this standard.” Paragraph (j)(2)(i), as amended, states that “[t]he
employer must ensure that surfaces in beryllium work areas and regulated
areas are cleaned by HEPA-filtered vacuuming or other methods that
minimize the likelihood and level of airborne exposure.” Paragraph (G)(2)(i),
as amended, states that “[tlhe employer must not allow dry sweeping or
brushing for cleaning surfaces in beryllium work areas or regulated areas
unless HEPA-filtered vacuuming or other methods that minimize the

likelihood and level of airborne exposure are not safe or effective.”
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This DFR also makes conforming changes to the engineering controls
requirements to ensure that the hierarchy of controls continues to apply in
all regulated areas. Paragraph (f)(2) of the January 2017 beryllium standard
provided that, if airborne exposures still exceed the PEL or STEL after
implementing at least one control for each operation in a beryllium work
area that releases airborne beryllium, the employer must implement
additional or enhanced engineering and work practice controls to reduce
airborne exposure to or below the limit exceeded. OSHA intended this
provision to apply to all operations within the scope of the standard that can
release airborne beryllium. 82 FR 2671-72. Because, under this DFR’s
revisions, not all regulated areas will be beryllium work areas, this DFR
rearranges the regulatory text of paragraph (f)(2) to make clear that the
hierarchy of controls will continue to apply in regulated areas that are not

beryllium work areas.

Definitions related to beryllium contamination. To further clarify OSHA’s
intent that the standard’s requirements aimed at reducing the effect of
dermal contact with beryllium should not apply to areas where there are no
processes or operations involving materials containing at least 0.1%
beryllium by weight, this DFR defines “beryllium-contaminated or
contaminated with beryllium” and adds those terms to certain provisions in
the standard. The DFR defines those terms as follows: “Contaminated with
beryllium and beryllium-contaminated mean contaminated with dust,
fumes, mists, or solutions containing beryllium in concentrations greater
than or equal to 0.1 percent by weight.”

The DFR adds the terms to certain provisions in the standard’s

Z DOEBEREFRR] (DFR) X E 72, HlH OB SENERL AN 3~ T 8 K i &
AT 5 2 & ZMERICT D72, LY EB OB T 52 H 2 MEER S
DIZLET, 20171 AOXRY Y T LFKMEDRT 7Z 7 () (2) 128X, X
VYO LZEZEKIHITHIET 2_Y U U AMEERITIE, B8 i2di<Eb 1
OOEBEFEMLI-HZTH, L, ZRHDIEL D PEL XL STEL #{KK &
LT 2361, AT EERPOIRBEEIXERA ), UIZNLLFITHE
D S D IO BINAY ST HRAE U 72 T R OEZE IR OB B2 FE6i L 722 1
ERbRNEHELE L, OSHA X, Zo#EL, ZZRP oY) ULz
T5ZENTELEEOHANOT R COERICEATHZ L 2BEXLE L,
82FR 2671-72, Z OEHHAEHAI (DFR) OSETO F T, X TOMHH X
NARY Y MMEEXIR L 72 5D TR ARWO T, ZOESEREHEA (DFR) 1%,
B OEIENARL 3D U w7 LTI WHLHI I fl &t & B H S kel 5 2 &
AR T 27207 777 () (2) OFHlD 7% 2 M & B L TWET,

ot
Iz

-
—

NV VD AZRIZE T 5 ES%

NY YT LS DREHEAMOZELA T 2 2 &2 B & T 5 EEDZRFIAN,
D7 ld 01 HEDOXRV Y U LAEZEATOIWEE 7 vt 2 THEAET
RVEAIITEA SN D RETRVWE WD OSHA OERZ S SICHEICT 572
WIZ, ZOEFEREHBA] (DFR) 1% [_U U o ABERZO L OINRY U 7 AT
BREINTWDHZ L, 2ERL, KOINLOHEL Z ORMEORTEDHEIC
BIMLTWET, DFRIZ, LFO L) RHENER SN TVWET, XU U T A
WX DHEGELETN01 HEDLL EOREORY VT LZEGLH LA, 7a—5h,
A TR K D155

=

ELERA&BA] (DFR) 1%, 4 B o Kal NCEIL BRI (VY7 2 0) 12

15




requirements for hygiene areas and disposal and recycling.

The use of this definition accordingly clarifies OSHA’s intent that the
following provisions, which apply where clothing, hair, skin, or work
surfaces are beryllium contaminated, do not apply where the contaminating
material contains less than 0.1% beryllium by weight: paragraph (h)(2)()
and paragraph (h)(2)(ii), which require the employer to ensure that each
employee removes all beryllium-contaminated personal protective clothing
and equipment at the appropriate time and as specified in the written
exposure control plan required by paragraph (f)(1); and paragraph (h)(2)(ii)
and paragraph (h)(2)(iv), which require the employer to ensure that
measures to prevent cross contamination between beryllium-contaminated
personal protective clothing and equipment and street clothing are observed
and that beryllium-contaminated personal protective clothing and
equipment are not removed from the workplace. This DFR also amends
paragraph (h)(3)(ii), which requires the employer to ensure that beryllium is
properly removed from PPE, by adding the term “beryllium-contaminated”
so that this requirement applies only where the contaminating material

contains at least 0.1% beryllium by weight.

The amended paragraph (h)(3)(ii) reads as follows: “The employer must
ensure that beryllium is not removed from beryllium-contaminated personal
protective clothing and equipment by blowing, shaking, or any other means
that disperses beryllium into the air.”

Similarly, the DFR’s inclusion of the term “contaminated with beryllium” in
paragraphs ()(3)(1)(B) and ()(3)(i)(B) clarifies OSHA’s intent that those

provisions, which require employers to provide and ensure use of showers
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where employees’ hair or body parts other than hands, face, and neck can
reasonably be expected to become contaminated with beryllium, do not apply
where the contaminating material contains less than 0.1% beryllium by
weight.

The DFR’s adoption of the definition of “beryllium-contaminated” further
clarifies the application of certain requirements that are meant to minimize
reentrainment of airborne beryllium and reduce the effect of dermal contact
with beryllium.

Specifically, it clarifies that paragraph (j)(2)(iii), which prohibits the use of
compressed air for cleaning beryllium-contaminated surfaces except where
used in conjunction with an appropriate ventilation system, and paragraph
(G)(2)(iv), which requires the use of respiratory protection and PPE in
accordance with paragraphs (g) and (h) of the standard when dry sweeping,
brushing, or compressed air are used to clean beryllium contaminated
surfaces, do not apply where the contaminating material contains less than
0.1% beryllium by weight. OSHA does not expect the additional airborne
exposure from dry brushing, sweeping, or using compressed air to
significantly increase the levels of airborne exposure outside regulated areas
when working with trace beryllium. This is because for trace beryllium to
generate airborne exposures of concern, excessive amounts of dust would
need to be generated, and this would not happen outside of regulated areas.
This DFR also adds the term “beryllium-contaminated” to certain
requirements pertaining to eating and drinking areas to clarify that hygiene
requirements in these areas apply only where materials containing more
than 0.1% beryllium by weight may contaminate such areas. Paragraph

(1)(4)G), as amended by this DFR, states that wherever the employer allows
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employees to consume food or beverages at a worksite where beryllium is
present, the employer must ensure that “[bleryllium-contaminated surfaces

in eating and drinking areas are as free as practicable of beryllium.”

Paragraph (1)(4)(ii), as amended by this DFR, requires employers to ensure
that “Inlo employees enter any eating or drinking area with beryllium-
contaminated personal protective clothing or equipment unless, prior to
entry, surface beryllium has been removed from the clothing or equipment
by methods that do not disperse beryllium into the air or onto an employee’s
body.”

Definition of dermal contact with beryllium. To clarify OSHA’s intent that
requirements of the standard associated with dermal contact with beryllium
should not apply to areas where there are no processes or operations
involving materials at least 0.1% beryllium by weight, this DFR also adds a
definition for dermal contact with beryllium. This new definition provides,
“Dermal contact with beryllium means skin exposure to: (1) soluble
beryllium compounds containing beryllium in concentrations greater than or
equal to 0.1 percent by weight; (2) solutions containing beryllium in
concentrations greater than or equal to 0.1 percent by weight; or (3) dust,
fumes, or mists containing beryllium in concentrations greater than or equal
to 0.1 percent by weight.” Accordingly, the definition clarifies that paragraph
(h)(1)(i), which requires an employer to provide and ensure the use of
personal protective clothing and equipment where there is a reasonable
expectation of dermal contact with beryllium, applies only where contact

may occur with materials containing at least 0.1% beryllium by weight. This
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definition also clarifies that the requirements related to dermal contact in
the written exposure control plan, washing facilities, medical examinations,
and training provisions only apply where contact may occur with materials
containing at least 0.1% beryllium by weight.

Definition of emergency. This DFR also clarifies the definition of
“emergency” in paragraph (b) of the beryllium standard published in
January 2017. That paragraph defined an emergency as “any uncontrolled
release of airborne beryllium.” This DFR amends the definition as follows:
“Emergency means any occurrence such as, but not limited to, equipment
failure, rupture of containers, or failure of control equipment, which may or
does result in an uncontrolled and unintended release of airborne beryllium
that presents a significant hazard.” This change clarifies the circumstances
under which the provisions associated with emergencies should apply,
including the requirements that employers provide and ensure employee use
of respirators and that employers provide medical surveillance to employees
exposed in an emergency. This change is consistent with OSHA’s intent as
explained in the preamble to the 2017 final rule. 82 FR 2690 (“An emergency
could result from equipment failure, rupture of containers, or failure of
control equipment, among other causes.”). These examples show OSHA’s
intent to define an “emergency” as something unintended as well as
uncontrolled, and including the examples in the new definition make that
clear. It is also consistent with other OSHA standards, such as
methylenedianiline (1910.1050), vinyl chloride (1910.1017), acrylonitrile
(1910.1045), benzene (1910.1028), and ethylene oxide (1910.1047).

Disposal and recycling. Finally, this DFR clarifies the application of the

disposal and recycling provisions. Paragraph (j)(3) of the beryllium standard
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published in January 2017 required employers to ensure that materials
designated for disposal that contain or are contaminated with beryllium are
disposed of in sealed, impermeable enclosures, such as bags or containers,
that are labeled in accordance with paragraph (m)(3) of the standard. It also
required that materials designated for recycling which contain or are
contaminated with beryllium are cleaned to be as free as practicable of
surface beryllium contamination and labeled in accordance with paragraph
(m)(3) of the standard, or placed in sealed, impermeable enclosures, such as
bags or containers, that are labeled in accordance with paragraph (m)(3) of
the standard. These provisions were designed to protect workers from
dermal contact with beryllium dust generated during processing, where
there is a risk of beryllium sensitization. See 82 FR 2694, 2695. This DFR
accordingly limits those requirements to “materials that contain beryllium
in concentrations of 0.1 percent by weight or more or are contaminated with
beryllium,” consistent with OSHA’s intention that provisions aimed at
protecting workers from the effects of dermal contact do not apply in the
case of materials containing only trace amounts of beryllium. The hazard
communication standard continues to apply according to its terms. See 29
C.F.R. 1910.1200.
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V. Legal Considerations

The purpose of the Occupational Safety and Health Act of 1970) (“OSH Act”;
29 U.S.C. 651 et seq.) is “to assure so far as possible every working man and
woman in the Nation safe and healthful working conditions and to preserve
our human resources.” 29 U.S.C. 651(b). To achieve this goal, Congress
authorized the Secretary of Labor to promulgate and enforce occupational
safety and health standards. 29 U.S.C. 655(b), 658.
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A safety or health standard is a standard that “requires conditions, or the
adoption or use of one or more practices, means, methods, operations, or
processes, reasonably necessary or appropriate to provide safe or healthful
employment and places of employment.” 29 U.S.C. 652(8). A standard is
reasonably necessary or appropriate when a significant risk of material
harm exists in the workplace and the standard would substantially reduce
or eliminate that workplace risk. See Industrial Union Dept., AFL-CIO v.
Am. Petroleum Inst., 448 U.S. 607, 641-42 (1980) (plurality opinion).

OSHA need not make additional findings on risk for this DFR. As discussed
above, this DFR will not diminish the employee protections put into place by
the standard being amended. And because OSHA previously determined
that the beryllium standard substantially reduces a significant risk (82 FR
2545-52), it is unnecessary for the Agency to make additional findings on
risk for the minor changes and clarifications being made to the standard.
See, e.g., Public Citizen Health Research Group v. Tyson, 796 F.2d 1479,
1502 n.16 (D.C. Cir. 1986) (rejecting the argument that OSHA must “find
that each and every aspect of its standard eliminates a significant risk”).
OSHA has determined that these minor changes and clarifications are
technologically and economically feasible. All OSHA standards must be both
technologically and economically feasible. See United Steelworkers v.
Marshall, 647 F.2d 1189, 1264 (D.C. Cir. 1980) (“Lead I’). The Supreme
Court has defined feasibility as “capable of being done.” Am. Textile Mfrs.
Inst. v. Donovan, 452 U.S. 490, 509-10 (1981) (“Cotton Dust’). Courts have
further clarified that a standard is technologically feasible if OSHA proves a
reasonable possibility, “within the limits of the best available evidence . . .

that the typical firm will be able to develop and install engineering and work
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practice controls that can meet the PEL in most of its operations.” Lead 1,
647 F.2d at 1272. With respect to economic feasibility, courts have held that
“a standard is feasible if it does not threaten massive dislocation to or
imperil the existence of the industry.” /d. At 1265 (internal quotation marks
and citations omitted). In the final economic analysis (FEA) for the 2017
beryllium rule, OSHA concluded that the rule was economically and
technologically feasible. OSHA has determined that this DFR is also
economically and technologically feasible, because it does not impose any

new requirements or costs.
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VI. Final Economic Analysis and Regulatory Flexibility Act Certification
VII. Office of Management and Budget (OMB) Review Under the Paperwork
Reduction Act of 1995
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